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R O S E  L AW  F I R M  

 
 

TO:  Clients 
FROM:  Rose Law Firm, a Professional Association 
DATE:  March 30, 2020 
RE:  SBA Loan 

The “Coronavirus Aid, Relief and Economic Security Act,” or the “CARES 
Act,” is a $2 trillion economic relief package with a number of provisions to help 
individuals, small businesses and other entities navigate through this economic and 
health crisis. This memo focuses on the provisions that affect small businesses.  

 
Paycheck Protection Program 

 
QUICK OVERVIEW 
 

• Businesses can borrow money for payroll, health care benefits, 
employee compensation, mortgage interest, rent, utilities, and interest 
on pre-existing debt. 

• Requirement that the business was in operation on Feb. 15, 2020 and 
paying salaries and payroll taxes at that time. 

• Loan amount typically 2.5 times average monthly payroll cost, up to 
$10 million 

• No collateral or personal guarantee required 
• Interest rate not to exceed 4 percent 
• Payment deferral from 6 months to 1 year 
• Loan forgiven to extent proceeds used to pay for payroll, mortgage 

interest, rent, and utilities, subject to reduction if borrower terminates 
employees or reduces salaries/wages 

• Loan term up to 10 years (no prepayment penalty) for loan amounts 
not forgiven 

• Not taxed on forgiveness 
• Free to apply 
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FULL OVERVIEW 
 

With authorized commitments totaling $349,000,000, the CARES Act 
amends the Small Business Act to create a Paycheck Protection Program. For the 
period beginning on February 15, 2020 and ending June 30, 2020 (the “covered 
period”), the Small Business Administration (the “SBA”) is able to provide eligible 
businesses with covered loans, up to a maximum amount, to assist with payroll 
costs,1  health benefits, salaries or commissions, interest payments on mortgage 
and/or debt obligations, rent and utilities.  These loans will be administered 
through private financial institutions, such as banks, that participate in SBA’s 
lending programs; the SBA will extend eligibility to additional qualified lenders 
who do not currently participate in such programs.  

 
Eligibility  

 
Eligible businesses for these 100% federally-guaranteed loans include 

small business concerns,2 business concerns,3 nonprofit organizations, veterans 
organizations, and Tribal business concerns so long as the business or organization 
does not employ more than the greater of: (i) 500 employees (full-time, part-time, 
or other basis); or (ii) if applicable, the size standard in number of employees 
established by the SBA for the industry in which the entity operates. Certain 
businesses with more than 500 employees are also eligible so long as the business 
employs not more than 500 employees per physical location and is a food service 
or drinking place as defined under the North American Industry Classification 
System. Additionally, if proper documentation is provided, individuals who 
operate under a sole proprietorship or as an independent contractor are similarly 
eligible to receive a covered loan as are certain self-employed individuals.   

 

                                                 
1 “Payroll costs” mean salary, wage, commission; cash tip (or equivalent); payment for vacation, parental, family, 
medical or sick leave; allowance for dismissal or separation; payment required for the provisions of group health 
benefits (including insurance premiums); payment of any retirement benefits; payment of State or local tax assessed 
on the compensation of employees; and compensation to sole proprietors or independent contractors in an amount 
not more than $100,000 in one year (prorated for the covered period). “Payroll costs” does not include compensation 
of an employee in excess of an annual salary of $100,000 (prorated); certain taxes; compensation of an employee 
whose principal residence is outside of the U.S.; or qualified sick or family leave for wages for which a credit is 
allowed under the Families First Coronavirus Response Act.  
2 A small business organized for profit, having a place of business in the U.S., operating primarily within the U.S. 
(or making a significant contribution to U.S. economy), independently owned and operated, and not dominant in its 
field on a national basis.  
3 A business entity organized for profit, having a place of business in the U.S., and operating primarily within the 
U.S. (or making a significant contribution to its economy through taxes or use of American products, materials or 
labor). 
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Generally, under the Code of Federal Regulations, the SBA determines 
whether an entity qualifies as a small business concern by counting its receipts, 
employees, or other measures including those of all its affiliates. The SBA has 
specific rules that explain when another person, business or entity is considered an 
affiliate. However, for purposes of determining loan eligibility, the CARES Act 
waives the traditional affiliation rules for: 

 
(1) any food service or drinking place business concern with not more 
than 500 employees; 
(2) any business concern operating as a franchise (with a franchise 
identifier code by the SBA); and  
(3) any business concern that receives financial assistance from a 
company licensed under section 301 of the Small Business Investment 
Act of 1958  

 
Maximum Loan Amount 
 

With respect to a covered loan, the maximum loan amount is the lesser 
of: 

 
 (i) 2.5 times the average total monthly payments for payroll costs 

incurred during the 1-year period before the date on which the loan is made4  
plus the outstanding amount of a loan made under the SBA’s Disaster Loan 
Program between January 31, 2020 and the date on which such loan may be 
refinanced as part of this new program; or 

 
 (ii) if requested by a recipient not in business during the period 

beginning on February 15, 2019 and ending on January 30, 2019, the sum of: 
(a) 2.5 times the average total monthly payments for payroll costs incurred 
from January 1, 2020 to February 29, 2020 and (b) the outstanding amount of 
a loan made under the SBA’s Disaster Loan Program between January 31, 
2020 and the date on which such loan may be refinanced as part of this new 
program; or  

 
 (iii) $10 million.  
 

                                                 
4 For seasonal employers, it is determined by the average total monthly payments for payroll for the 12-week period 
beginning February 15, 2019, or at the election of the recipient, March 1, 2019, and ending June 30, 2019.  
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General Loan Terms and Procedures 
 

 For purposes of making covered loans, a lender approved to make the 
loans will be deemed to have been delegated such authority from the Administrator 
of the SBA (the “Administrator”). Additional lenders, as determined by the 
Administrator and the Secretary of the Treasury, will also have such authority.  

 
In regards to the loan itself, the loan will have an interest rate not to 

exceed four percent (4%), with no prepayment penalty.  Further, the 
Administrator has no recourse against any individual shareholder, member, or 
partner of an eligible recipient of a covered loan for nonpayment (except to the 
extent such shareholder, member, or partner uses the loan proceeds for an 
unauthorized purpose). 

 
The Administrator will reimburse a lender authorized to make covered loans 

at a rate, based on the balance of the financing outstanding at the time of 
disbursement, of (i) 5 percent for loans of not more than $350,000; (ii) 3 percent 
for loans of not more than $350,000 and less than $2,000,000; and (iii) 1 percent 
for loans of not less than $2,000,000. The reimbursement must be made not later 
than 5 days after the disbursement of the covered loan.  

 
When applying for a loan, the recipient must make a good faith certification 

(i) that the uncertainty of the current economic conditions makes the loan request 
necessary; (ii) acknowledging that funds will be used to retain workers and 
maintain payroll or make mortgage, lease, or utility payments; (iii) that the 
recipient doesn’t have an application pending for a loan for the same purpose and 
in duplication of the amounts applied for or received; and (iv) that the recipient 
hasn’t received amounts for the same purpose and for the same amounts during the 
period beginning February 15, 2020 and ending December 31, 2020. Lenders will 
not require collateral, a personal guarantee or proof that the small business 
was not able to obtain credit elsewhere.  

 
In evaluating the eligibility of a recipient, the lender will consider 

whether the recipient (i) was in operation on February 15, 2020, and (ii) either 
had employees for whom the borrower paid salaries and payroll taxes, or paid 
independent contractors.   

 
In any case, the CARES Act states that the Administrator should issue 

guidance to lenders and agents to ensure that the processing and disbursement of 
covered loans prioritizes (i) small business concerns and entities in underserved 
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and rural markets (including veterans and members of the military community); (ii) 
small business concerns owned and controlled by socially and economically 
disadvantaged individuals; (iii) women; and (iv) businesses in operation for less 
than 2 years.5  

  
Loan Deferment 
  

During the covered period, the Administrator will consider each eligible 
recipient an “impacted borrower” and will require lenders to provide complete 
payment deferment relief for a period of not less than 6 months (including 
payment of principal, interest, and fees) and not more than 1 year. If a 
secondary market investor does not approve a lender’s deferral request, the 
Administrator must purchase the loan. Specifically, the term “impacted borrower” 
means an eligible recipient that is in operation on February 15, 2020 and has an 
application for a covered loan that is approved or pending approval on or after the 
date of enactment. 

 
Not later than 30 days after the date of the CARES Act’s enactment, the 

Administrator will provide guidance to lenders regarding the deferment process.  
 

Loan Forgiveness 
 
An eligible recipient will be eligible for forgiveness of indebtedness on a 

covered loan in an amount equal to the sum of the following costs incurred and 
payments made during the covered period: (i) payroll costs; (ii) any prepayment of 
interest on any covered mortgage obligation; (iii) any payment on a covered rent 
obligation; and/or (iv) any covered utility payment. 6  The term “covered mortgage 
obligation” means any indebtedness or debt instrument incurred in the ordinary 
course of business that is a liability of the borrower, is a mortgage on real or person 
property, and was incurred before February 15, 2020. The term “covered rent 
obligation” means rent obligated under a leasing agreement in force before 
February 15, 2020. The term “covered utility payment” means payment for a 
service for the distribution of electricity, gas, water, transportation, telephone, or 
internet access for which service began before February 15, 2020.  

 

                                                 
5 The CARES Act also permits a loan made under the Disaster Loan Program, during the period beginning on 
January 31, 2020 and ending on the date on which covered loans are made available, to be refinanced as part of a 
covered loan. 
6 The amount of forgiveness cannot exceed the principal amount of the loan.  
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However, the amount of forgiveness will be reduced if there is a 
reduction in the number of employees or if there is a reduction in salary or 
wages. As to employees, the amount of loan forgiveness will be reduced using the 
following formula:  

 
Step One: Determine the amount of forgiveness before the reduction.  
 
Step Two: Divide the average number of full-time equivalent 
employees per month by the value obtained by either (at the election 
of the borrower): (i) the average number of full-time equivalent 
employees per month employed from February 15, 2019 to June 30, 
2019 or (ii) the average number of full-time equivalent employees per 
month employed from January 1, 2020 until February 29, 2020. 
 
Step Three: Multiply the Step One figure by the Step Two figure. 

 
As well, the amount of forgiveness is reduced by the amount of any 

reduction in total salary or wages of any employee during the covered period that 
is in excess of 25% of the employee’s salary or wages during the employee’s most 
recent full quarter of employment before the covered period. For purposes of the 
above-mentioned reduction, an employee is any employee who did not receive, 
during any single pay period in 2019, wages or salary at an annualized rate of pay 
over $100,000.7   

  
All that said, there is an exemption for re-hires. Specifically, in the following 

two circumstances, the forgiveness reduction rules will not apply. First, if the 
employer reduces the number of full-time equivalent employees in the period from 
February 15, 2020 to 30 days after the CARES Act’s enactment and, not later than 
June 30, 2020, the employer eliminates the reduction in full-time equivalent 
employees. Second, if there is a salary reduction during the period from February 
15, 2020 to 30 days after the CARES Act’s enactment, as compared to February 
15, 2020, and the employer eliminates the reduction not later than June 30, 2020.  

  
For those seeking forgiveness, the recipient must submit to the lender (i) 

documentation verifying the number of full-time employees; (ii) documentation 
verifying payments on covered mortgage obligation, payments on covered lease 
obligations, and covered utility payments; (iii) certification that the documentation 
is true and correct and the amount for which forgiveness is being requested was 

                                                 
7 Employers with tipped employees may receive forgiveness for additional wages paid to those employees. 
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used for a proper purpose; and (iv) any other documentation the Administrator 
determines necessary.8  Not later than 60 days after an application for loan 
forgiveness is received, the lender will issue a decision.  

 
Taking all of the above into account, once a forgiven amount is determined, 

it will be considered cancelled indebtedness by the lender and will be excluded 
from gross income. Not later than 90 days after the date on which the amount of 
forgiveness is determined, the Administrator will remit to the lender an amount 
equal to the amount of forgiveness, plus any interest accrued through the date of 
payment.  

 
In regards to loans that have a remaining balance after reduction based on 

the loan forgiveness amount, the remaining balance will continue to be guaranteed 
by the Administrator and will continue to have a maximum maturity of 10 years 
from the date on which the borrower applies for loan forgiveness.  

 
Express Loan Program 

 
Until January 1, 2021, the loan maximum for the SBA Express Loan 

Program increased to $1,000,000 from $350,000. 
 

Economic Injury Disaster Loan (EIDL) Grants 
 
Certain entities are eligible for emergency EIDL grants authorized under the 

CARES Act until December 31, 2020. Eligible entities include: (i) a business with 
not more than 500 employees; (ii) any individual who operates under a sole 
proprietorship, with or without employees, or as an independent contractor; (iii) a 
cooperative with not more than 500 employees; (iv) an ESOP with not more than 
500 employees; (v) a tribal small business concern with not more than 500 
employee and (vi) private nonprofit organizations.  

 
Eligible entities may request that the Administrator provide an advance 

in an amount not more than $10,000. The advance will be provided within 3 
days and may be used to provide paid sick leave to employees unable to work 
because of COVID-19; maintain payroll to retain employees; meet increased costs 
to obtain materials unavailable from the applicant’s original source due to 

                                                 
8 If a lender receives documentation, the lender will be held harmless. Meaning, an enforcement action may not be 
taken against the lender under 47(e) of the Small Business Act and the lender will not be subject to penalties.  
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interrupted supply chains; make rent or mortgage payments; and repay obligations 
that cannot be met due to revenue losses.  

 
Because these are grants, an applicant will not be required to repay any 

amounts. However, if an applicant that receives an EIDL grant transfers into, or is 
approved for, the Paycheck Protection Program, the advance amount will be 
reduced from the loan forgiveness amount.  

 
If clients have any further questions or inquiries regarding the above-

mentioned provisions, we recommend that they contact us for further guidance.  
 

Available State Funds 
 
In addition to the resources above that are being provided by the Federal 

Government, Arkansas has also made funds available to help small businesses 
weather the impact of COVID-19.  Arkansas has set aside $7,000,000 for the 
“Quick Action Loan Program,” which is run by the Arkansas Economic 
Development Commission (“AEDC”). This program is a discretionary program 
offered by AEDC. Since it is a discretionary program there are some general 
requirements and limitations on these funds, but AEDC will exercise discretion 
within those general provisions.   

 
The Quick Action Loan Program is funded by $4,000,000 from the 

Governor’s Quick Action Closing Fund and $3,000,000 from the Attorney 
General’s Consumer Education and Enforcement Fund. The funds provided by the 
Governor will prioritize companies that are in the supply chain of essential goods 
and services. The allocation from the Attorney General is directed more generally 
to supporting small businesses. 

 
The Quick Action Loan Program includes a loan guaranty program and a 

direct lending program. The loan guaranty program allows AEDC to guaranty up 
to 80% of the principal balance of a loan and the amount of AEDC’s guaranty is 
capped at $250,000.  The loan can be amortized for up to 5 years and the initial 
payments may be deferred for up to 90 days at the option of the borrower and 
lender. The borrower and the lender will sign the loan guaranty documents with 
AEDC and those documents will include job retention requirements for the 
borrower. 

 
In order to take advantage of the loan guaranty program the borrower will 

need to demonstrate that it has been adversely impacted by the COVID-19 
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pandemic. The borrower will also need to demonstrate that the loan proceeds will 
be used for working capital, inventory, payroll, or other uses that facilitate the 
continuation of business operations.   

 
The Quick Action Loan Program’s direct lending program allows AEDC to 

issue loans capped at $250,000.  These loans will have a 0% interest rate and may 
be amortized for up to two years. The payments under these loans can also be 
deferred for up to six months following closing on the loan. 

 
In order to take advantage of the direct lending program, the borrower will 

need to demonstrate that it has no other satisfactory financing options available 
through either commercial lending or through other government programs. The 
borrower will also need to demonstrate that it has been adversely impacted by the 
COVID-19 pandemic. Additionally, the borrower will need to be able to meet 
AEDC’s financial underwriting requirements and agree to job retention 
requirements.  More information about this program, and others available for small 
businesses, can be found at https://www.arkansasedc.com/covid19.  

 
More information on the CARES Act relief for small businesses can be 

found in the https://www.sbc.senate.gov/public/_cache/files/9/7/97ac840c-28b7-
4e49-b872-d30a995d8dae/F2CF1DD78E6D6C8C8C3BF58C6D1DDB2B.small-
business-owner-s-guide-to-the-cares-act-final-.pdf 

 
 

https://www.arkansasedc.com/covid19
https://www.sbc.senate.gov/public/_cache/files/9/7/97ac840c-28b7-4e49-b872-d30a995d8dae/F2CF1DD78E6D6C8C8C3BF58C6D1DDB2B.small-business-owner-s-guide-to-the-cares-act-final-.pdf
https://www.sbc.senate.gov/public/_cache/files/9/7/97ac840c-28b7-4e49-b872-d30a995d8dae/F2CF1DD78E6D6C8C8C3BF58C6D1DDB2B.small-business-owner-s-guide-to-the-cares-act-final-.pdf
https://www.sbc.senate.gov/public/_cache/files/9/7/97ac840c-28b7-4e49-b872-d30a995d8dae/F2CF1DD78E6D6C8C8C3BF58C6D1DDB2B.small-business-owner-s-guide-to-the-cares-act-final-.pdf
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